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General Terms & Conditions

1

1.1

DEFINITIONS & GENERAL CONSTRUCTION

In this Agreement, unless context otherwise requires:

‘Additional Charges’ means the additional charges that may apply in certain circumstances
as set out in the Schedule.

‘Agreement’ means:

a these terms of supply;
b  each Schedule provided to You by Us, whether signed or not;

¢ any Special Conditions specific to the type of Equipment provided to You for the service;
and

d any quote provided by Us to You; but

e any terms contained in any document supplied by You, including any terms on Your
purchase order, will not form part of the Agreement, unless the parties otherwise
expressly agree in writing.

‘Business Day’ means any day that is not a Saturday, Sunday or public holiday in
Queensland.

‘Charges’ means the rates, costs and charges for:

a as applicable, the hire or purchase of Equipment and Materials; and
b  as applicable, the Services as set out in the Schedule.

‘Confidential Information’ means all information, in any form (whether written, oral, visual,
electronic or otherwise), that is disclosed by one party to the other or otherwise obtained in
connection with this Agreement, and which is marked or identified as confidential, is by its
nature confidential, or that the receiving party knows or ought reasonably to know is
confidential. This includes, without limitation, technical or operational information, business
strategies, pricing and financial information, project documentation, reports, specifications,
procedures, customer or supplier details, analytical data, and any information concerning the
disclosing party’s products, services, processes or systems. It also includes any summaries,
extracts, reproductions or adaptations of such information, regardless of the form in which it is
held.

‘Delivery’ means the point in time at which the Equipment and/or Consumables are offloaded
and made available for unloading at the address specified in the Schedule or otherwise
agreed between the parties.

‘DPR’ means the daily progress report provided under clause 3.2.

‘Equipment’ means all machinery, tools, filtration systems or similar provided by Us, whether
hired or sold, as specified in the Schedule.

‘Force Majeure Event’ means an event that means any event that causes a failure or delay in
the performance of a party’s obligations under this Agreement that:



1S0 9001
Qualty

® (. +6173286 6122
e

@ ‘ www.biokem.com.au

y [
/<él77 2\ | 4 Currumbin Court
Oil Services (3 Capalaba QLD 4157 o
CERTIFIED

1.2

a would otherwise constitute a breach of this Agreement;

b is caused, directly or indirectly, without fault by such party, by fire, flood, earthquake,
elements of nature or acts of God, strikes, acts of war, terrorism, riots, civil disorders,
rebellions or revolutions, quarantines, embargoes and other similar governmental action,
or any other similar cause beyond the reasonable control of such party; or

¢ could not have been prevented by reasonable precautions and cannot reasonably be
circumvented by the non-performing party through the use of alternate sources, work-
around plans or other means.

‘GST means any tax imposed by or through the GST Law on a supply (without regard to any
input tax credit) including, where relevant, any related interest, penalties, fines or other
charges to the extent they relate to a supply under this Agreement.

‘GST Law’ means A New Tax System (Goods and Services Tax) Act 1999 (Cth) (and any
related tax imposition act).

‘Laboratory Services’ has the meaning set out in the Schedule.

‘Materials’ means any consumables, filters, chemicals, fuels or other substances used in the
operation of the Equipment or in the performance of the Services.

‘Minimum Period’ means any minimum period for which the Equipment and/or Services are
to be provided as set out in the Schedule.

‘Operational Services’ has the meaning set out in the Schedule.

‘Personal Information’ means information or an opinion (whether true or not, and whether
recorded in a material form or not) about an identified individual, or an individual who is
reasonably identifiable, including but not limited to names, contact details, job titles,
identification numbers, location data, and any other information defined as "personal
information" under the Privacy Act 1988 (Cth).

‘Personnel’ means and includes the parties’ employees, agents and contractors (including,
where appropriate, its directors and officers).

‘Proposed Service Period’ means the anticipated period for which the Equipment and/or
Services are to be provided as specified in the Schedule.

‘Related Bodies Corporate’ has the meaning given to that term in the Corporations Act 2001.

‘Services’ means the Laboratory Services and Operational Services to be carried out by Our
Personnel.

‘Special Conditions’ means those special conditions set out in the Schedule, if any.
‘You’ or ‘Your means the customer named in the Schedule.
‘Us’, ‘Our’ or ‘We’ means BioKem Qil Services Pty Ltd ACN 155 205 815.

In interpreting this Agreement, the following rules must be applied unless the context
otherwise requires:

a Clause and other headings are for reference only and are not an aid in interpretation.

b  References to statutory provisions will includes references to all regulations, orders, rules
or notices made under that statute and references to a statute or regulation will be
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construed as references to those statutes or regulations as they may be amended or re-
enacted or as their application is modified by other provisions from time to time.

¢ References to currency and a reference to ‘$’ or ‘dollar’ are, unless otherwise stated, to
Australian currency.

d References to a party are to a party to this Agreement and include that party’s executors,
administrators, successors in title and permitted assigns.

e All periods of time include the day on which the period commences and also the day on
which the period ends.

f  Any day which is not a Business Day, upon which anything is due to be done by any
party, will be deemed to be a reference to the following Business Day.

g Any obligation not to do something will be deemed to include an obligation not to suffer,
permit or cause that thing to be done.

h  The word ‘includes’ in any form is not a word of limitation.
PROPOSED SERVICE PERIOD

The Proposed Service Period includes weekends and public holidays unless otherwise
specified in the Schedule.

CHARGES

This clause sets out how Charges are calculated under this Agreement.

a  Where You are purchasing or hiring Equipment or Consumables, Charges will apply as
specified in the Schedule or otherwise agreed between the parties in writing, and subject
to clause 3.8.

b  Where We are providing Services, the provisions in clauses 3.2 to 3.6 (inclusive) apply,
and the Charges will also be subject to clause 3.8, where a Minimum Period has been

agreed.

If a DPR is required per the Schedule, We will provide to You, by email, a DPR each day of
the Proposed Service Period. The DPR will detail:

a the cost of the Equipment and Materials used;

b  the cost of the Personnel (including sub-contractors if any);

c the costs of consumables and laboratory testing;

d the cost of accommodation, mobilisation and demobilisation;

e comments and notes regarding the Services, including where applicable outcomes,
events, results, simultaneous operations, delays and variations.

You must, no later than 48 hours following the date on which we notify You of the DPR notify

Us by email:

a that You agree to the Charges set out in the DPR; or

Page |3
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3.4

3.5

3.6

3.7

3.8

3.9

b  provide details of any discrepancy or dispute with respect to the DPR.

All matters, including Charges and Additional Charges, set out in the DPR are deemed to
have been accepted by You unless advised otherwise within the time specified in clause 3.3.

Upon receipt of a notice from You under clause 3.3b, the parties shall as soon as reasonably
practicable meet (in person, by telephone or by audio visual link) to discuss and resolve the
discrepancy or dispute. If the discrepancy or dispute is unable to be resolved by the parties
within two Business Days of such meeting, We may, at Our sole discretion, suspend the
Services until:

a We have received from You a copy of the DPR certifying that You agree to the Charges
and any Additional Charges; or

b  any discrepancy or dispute in respect of the DPR is resolved in accordance with the
dispute resolution procedure set out in clause 29.

In the event that we suspend the Services, You will continue to be liable for the costs incurred
by us, including any penalties due to a sub-contractor and any costs relating to third party
hireage or otherwise use of any Equipment and Materials, You will pay Us at the Charge set
out in the Schedule.

Additional Charges as set out in the Schedule will apply should additional Equipment or
Consumables be required or the Proposed Services Period is exceeded.

This clause relates to Minimum Period Charges and ongoing Charges:

a  Where this Agreement specifies a Minimum Period for the hire of Equipment and/or the
provision of Services, You agree to pay all applicable Charges for the full Minimum
Period, regardless of actual usage, early return of Equipment or early cessation of
Services.

b  If the Equipment is not returned by the end of the Minimum Period, or if Services
continue beyond the Minimum Period, Charges will continue to apply at the rates set out
in the Schedule (or such other rates agreed in writing between the parties) until the
Equipment is returned or the Services are completed or terminated in accordance with
this Agreement.

¢ Your obligation to pay Charges under this clause survives expiry or termination of this
Agreement.

d  After the Minimum Period:

i Services or Equipment Hire will continue on a rolling weekly basis unless
terminated by you with seven days’ written notice; and

i Services or Equipment hire Charges will continue to apply until the Equipment is
returned by You to BioKem’s Capalaba Depot at 4 Currumbin Court, Capalaba 4157
Queensland, Australia.

In the event of a dispute or discrepancy regarding any Charges or Additional Charges,
including under clauses 3.2 to 3.5, You must continue to pay all undisputed portions of the
Charges in accordance with the payment terms set out in clause 5. The existence of a dispute
does not relieve You of Your obligation to make timely payment of all undisputed amounts.

OTHER CHARGES
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In addition to the Charges, You agree to pay:
a for any Materials (including consumables, fuel or trade materials) We supply to You;

b  if You require Us to Deliver, collect or install the Equipment, the cost of Delivery,
collection or installation, as detailed in the Schedule. Such charge may include a waiting
fee (charged at cost) in addition to the delivery and collection fee if the nominated time
for delivery or collection of the Equipment is delayed by You;

¢ Our expenses associated with refilling of fuel tanks;
d any stamp duty or GST arising out of this Agreement; and

e any other applicable levies, fines, penalties and any other government charges arising
out of Your use of the Equipment.

ErMENT

You must pay all Charges and any other fees, charges and costs payable under this
Agreement in accordance with the payment terms elected in the Schedule. If no election is
made in the Schedule, clause 5.2 will apply.

If no payment terms are set out in the Schedule, the following default payment terms will
apply based on the nature of the transaction:

a payment for ongoing Services or Equipment hire is due within 30 days after the end of
the month in which the invoice is issued, unless otherwise stated in the Schedule (e.g.
invoiced monthly in advance); and

b  where You are purchasing Equipment and/or Consumables, 50% is payable on order
placement, with the remaining 50% payable prior to Delivery.

If You fail to pay any amount by due date specified in the Schedule, or clause 5.2, as

applicable, We may charge, in addition to any other costs recoverable under this Agreement:

a interest, calculated monthly, on the total outstanding balance. The interest rate used to
calculate the interest payable for the month is the 90-day Bank Bill Swap Rate published
on the first Business Day of that month plus 2%; and

b  any costs and expenses (including any commission payable to any commercial or
mercantile agents and legal costs) incurred by Us in recovering any unpaid amounts
under this Agreement.

We are entitled to set off against any amount We owe You any amount owed to Us by You or

any amount owed to Us by any of Your Related Bodies Corporate.

We may suspend Services or withhold further Equipment or Consumables supply upon any
overdue amount exceeding 10 Business Days.

We may vary the Charges if:
a Yourequest a change to the scope, delivery date, or location;
b there is a delay or issue caused by You that affects delivery or performance;

¢ thereis a change in law, regulation, or third-party costs,

We will notify You of any such variation in writing as soon as reasonably practicable.


James McAllister
SCM note: do you require consumables/equipment payments up front?  If so, we can delineate the payment terms depending on whether services are being provided or equipment/consumables are being purchased? Let me know. 

Stephanie Wong
If a client has an account with us they pay on 30 days EOM. If were quoting a one off then we would expect upfront payment. If its equipment sale or a large value, we sometimes charge 50% on order and 50%. Hires are invoiced 1 month in advanced.

James McAllister
Clause and schedule adjusted.
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6.1

6.2

6.3

6.4

6.5

6.6

6.7

YOUR OBLIGATIONS TO US

This Agreement is personal to You and You must not allow nor authorise any other person or
entity to use, re-hire or have possession of the Equipment at any time, unless expressly
agreed by Us in writing.

You will, for any Equipment hired by Us to You:

a notin any way alter, modify, tamper with, damage or repair the Equipment without Our
prior written consent;

b  not deface, remove, vary or erase any identifying marks, plate, number, notices or safety
information, on the Equipment; and

¢ comply with any instructions or directions provided to You by Us and any manufacturer’s
instructions for the safe use, handling, maintenance, cleaning or storage of the
Equipment and any Materials.

d independently assess the suitability of the Equipment for its intended purpose and has
not relied on any representation by Us except as expressly set out in the Agreement.

e must immediately notify Us of any loss, theft, seizure, damage, accident, malfunction or
claim relating to the Equipment.

For any Services provided by Us to You or Equipment hired by Us to You, provide at your
expense all utilities including light, water and power including 3 phase 200FLA connection or
suitable genset suitable for the applicable Services and/or Equipment.

At all times during the Proposed Service Period, You must store the Equipment safely and
securely.

Whenever You are moving the Equipment, You must ensure the safe loading, securing and
transporting of all Equipment in accordance with all laws and manufacturer’s guidelines. You
(or any contractor You engage) must observe any safety directions advised by Us and/or the
manufacturer of the Equipment to ensure its safe loading and handling.

Where any hired Equipment or Equipment used in the provision of Services is damaged to the
extent that it becomes unusable or inoperable as a result of Your misuse, negligence or
failure to comply with this Agreement:

a You will compensate Us for the cost of repair or replacement of the Equipment which
includes freight, commissioning, installation and associated administrative costs (as
applicable);

b  You will compensate Us for any lost revenue resulting from bookings by third parties that
cannot proceed due to the Equipment being unavailable after the Proposed Service
Period; and

¢  You remain liable to pay Us for the cost of hire of the Equipment for at least the Minimum
Period.

You must, at Your own cost and for the duration of this Agreement (and any period during
which You retain possession of Our Equipment), maintain appropriate and adequate
insurance coverage, including:
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6.8

6.9

6.10

6.11

7.1

7.2

7.3

7.4

a public liability insurance for the amount specified in the Schedule;

b  property and equipment insurance covering loss of or damage to the Equipment
(including while in transit or on Your site), for its full replacement value;

¢ workers compensation insurance as required by applicable law; and
d any other insurance required as set out in the Schedule.

Upon request, You must provide Us with certificates of currency or other evidence reasonably
satisfactory to Us that the required policies are in place and maintained. You must ensure that
We are listed as an interested party on relevant policies where applicable, and that Your
insurers waive any rights of subrogation against Us.

If You fail to obtain or maintain the required insurance, We may (without obligation) take out
or maintain such insurance on Your behalf and You must reimburse Us for any premiums or
costs incurred. Alternatively, We may suspend Services or terminate this Agreement in
accordance with clause 11.

Your obligations under clauses 6.7 to 6.9 do not limit or replace any liability You may have to
Us under this Agreement or at law, including liability for loss of or damage to the Equipment.

You indemnify, hold harmless and release Us, Our Related Bodies Corporate, employees,
agents, and contractors from and against all claims, losses, damages, liabilities, costs, and
expenses (including legal costs on a full indemnity basis) arising out of or in connection with:
a Your use, misuse, possession, or operation of the Equipment;

b  any breach by You of this Agreement;
¢ damage caused by Your Personnel’s negligence or wilful misconduct;
d any negligence, wilful misconduct, or unlawful act by You or Your Personnel;

e personal injury (including death), property damage, or environmental damage arising
from Your use or misuse of the Equipment or Services, except to the extent caused by
Our negligence or wilful misconduct.

ERKPLACE HEALTH AND SAFETY

We will comply with all applicable work health and safety laws and regulations in connection
with the performance of the Services.

When performing the Services at Your site, We will comply with all reasonable health and
safety policies, procedures, and directions provided by You (or Your client, as applicable), to
the extent they are made known to Us and do not conflict with Our obligations under
applicable Work Health and Safety Act 2011 (Cth) and any relevant State or Territory
legislation.

You warrant that You will comply, and will ensure that any site at which the Services are
performed complies, with all applicable work health and safety laws and regulations, including
the Work Health and Safety Act 2011 (Cth) and any corresponding State or Territory
legislation.

You must ensure that We are provided with adequate access to any relevant site-specific
safety information, inductions, or requirements prior to the commencement of the Services.


James McAllister
SCM Note:  I have added this in as a placeholder to defer to your judgement.  I presume that no services performed under this agreement would require BOS staff to enter into/work on the other party’s site or vice versa?  However, if there are services which require this, then it is wise to include some provision which sets out how the health and safety obligations arise. 

Stephanie Wong
I don’t think we need this clause. All site services we operate under clients WHS

James McAllister
Cool - I’ve added in some wording which acknowledges this arrangement and provides a framework of protection for Biokem.
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LIMITATION OF LIABILITY

Other than as expressly stated in this Agreement or as required by law, We do not give any
express or implied warranties or representations in respect of the Equipment or the Services.
All statutory or implied conditions and warranties are excluded to the maximum extent
permitted by law.

Except as otherwise provided in this Agreement, neither party will be liable to the other under
this Agreement for any consequential or indirect loss, including loss of profit or anticipated
profit, loss of reputation, loss of goodwill or loss of business opportunity, whether arising in
contract, tort (including for negligence), under statute or on any other basis in law nor any
punitive or exemplary damages, on account of any breach of this Agreement.

Subject to clause 8.5, to the extent permissible by law:

a  Our total aggregate liability (whether in contract, tort including negligence, under statute,
or otherwise) arising under or in connection with this Agreement is limited to the greater
of:

i the total Charges paid by You under this Agreement in the six months prior to the
event giving rise to liability; or

i the amount specified in the Schedule.

b  We are not responsible for any recommendations or advice given to you, except where
such recommendations or advice form part of the Services we provide to you (and You
expressly acknowledge that you have not relied on any recommendations or advice
given by us, except the extent specified in the scope of Services).

You acknowledge and agree that You are acquiring the Equipment, Consumables and/or
Services for commercial or business purposes and not for personal, domestic or household
use. To the extent permitted by law, the parties agree that the statutory guarantees and
implied conditions under the Competition and Consumer Act 2010 (Cth) (including the
Australian Consumer Law) and any other applicable legislation are excluded.

Where any legislation implies any condition, warranty or guarantee into this Agreement which
cannot lawfully be excluded, then to the extent permitted by law, Our liability for any breach of
such condition, warranty or guarantee is limited:

a inthe case of Equipment or Consumables - the replacement of the Equipment or
Consumables, the supply of equivalent Equipment or Consumables, the repair of the
Equipment or Consumables, or payment of the cost of doing so; and

b  in the case of Services - the resupply of the Services or the payment of the cost of
having the services resupplied.

OWNERSHIP OF THE EQUIPMENT

Except as detailed in clause 9.4, You acknowledge that We own the Equipment and in all
circumstances, We retain title to the Equipment (even if You go into liquidation or become
bankrupt during the Proposed Service Period). Your rights to use the Equipment are as a
bailee only.

You are not entitled to offer, sell, assign, sub-let, charge, mortgage, pledge or create any form
of security interest over, or otherwise deal with the Equipment in any way.

In no circumstances will the Equipment be deemed to be a fixture.
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94 You acknowledge that We may hire or lease Equipment from a third party if we cannot
provide the Equipment to You (‘Third Party Owner’). If this occurs, title in the Equipment
remains with the Third Party Owner.

9.5 If We sell Equipment to You under this Agreement, You acknowledge and agree that:

a this Agreement constitutes a security agreement for the purposes of the Personal
Property Securities Act 2009 (Cth) (‘PPSA’);

b  We retain a purchase money security interest (‘PMSI’) in the Equipment until We receive
full payment for all amounts owing in respect of the Equipment;

¢ We are entitled to register our interest in the Equipment on the Personal Property
Securities Register, and You must do all things reasonably required to assist Us in
effecting and maintaining that registration;

d  You must not grant any other security interest in the Equipment that would rank ahead of
Our PMSI;

e tothe extent permitted by law, You waive any rights to receive notices or statements
under sections 95, 121(4), 123(2), 130, 132(3)(d), 132(4), and 135 of the PPSA; and

f  You also waive any rights under sections 142 and 143 of the PPSA and agree that
sections 96 and 125 of the PPSA do not apply.

10 RESPONSIBILITY FOR THE EQUIPMENT

You are responsible for any loss, theft or damage to the Equipment from any and every event
whatsoever and howsoever and by whosoever caused during the Proposed Service Period
except to the extent that any such loss, theft or damage was caused by Our actions.

11 MINATION OF AGREEMENT

11.1 Either party may terminate this Agreement and/or any Proposed Service Period immediately
by giving notice to the other party, if:

a that other party breaches any term of the Agreement and fails to remedy the breach
within five Business Days of written notification of the breach; or

b that other party becomes bankrupt or insolvent, executes a personal insolvency
agreement, enters into liquidation, administration, receivership or ceases to carry on
business.

11.2  Termination of this Agreement shall not affect a party’s rights in relation to any claim it has or
holds, including in respect of any breach of this Agreement by the other party which occurred
prior to the termination, or in respect of the payment of monies due and owing to it under this
Agreement.

11.3  Upon termination of this Agreement:


James McAllister
SCM Note: Would you like me to include a provision which allows Biokem to terminate for convenience here?

Stephanie Wong
Yes please.

James McAllister
Done ☺️
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a we will cease to perform the Services; and

b  You will cease using the Equipment and take reasonable steps to assist in the return of
the Equipment to us, including, if applicable making the Equipment available for
collection.

We may terminate this Agreement, or any Proposed Service Period, at any time for any
reason by providing You with at least 30 days’ written notice. Termination under this clause
does not affect any of Our rights in respect of any amounts due or payable, or any other rights
or obligations accrued prior to the termination date.

RECOVERY OF THE EQUIPMENT
If You are in breach of the Agreement or if the Agreement or a Proposed Service Period has

been terminated under clause 11, We may, at Your cost, take all steps necessary (including
legal action) to recover the Equipment, including entering Your premises to do so and You
expressly consent to Us entering Your premises for the purposes of recovering Our
Equipment.

DELIVERY

Clauses 13 and 14 apply only to any Equipment that We sell to You and not to any hire of
Equipment.

Unless otherwise agreed in writing by Us, Delivery of the Equipment will take place at the
address specified in the Schedule or such other address as agreed between the parties.

Any dates specified by Us for Delivery of the Equipment are intended to be an estimate and
time for delivery will not be made of the essence by notice. If no dates are so specified,
delivery will be within a reasonable time.

Subject to the other provisions of this Agreement, We will not be liable for any direct, indirect
or consequential loss (all three of which terms include, without limitation, pure economic loss,
loss of profits, loss of business, depletion of goodwill and similar loss), costs, damages,
charges or expenses caused directly or indirectly by any delay in the Delivery of the
Equipment (even if caused by Our negligence), nor will any delay entitle You to terminate or
rescind this agreement unless such delay exceeds 180 days and in that event, termination will
be Your sole remedy.

If for any reason You fail to accept Delivery of any of the Equipment or Consumables when
they are Delivered, or We are unable to deliver the Equipment on time because You have not
provided appropriate instructions, documents, licences or authorisations:

a the Equipment will be deemed to be Delivered at the time we attempted Delivery or
made the Equipment or Consumables available for unloading; and

b  risk in the Equipment or Consumables will pass to You at the time of deemed Delivery
(including for loss or damage caused by Our negligence).

You will provide at the address specified in the Schedule adequate and appropriate
equipment and manual labour for unloading the Equipment at Your expense.

We may Deliver the Equipment by separate instalments. Each separate instalment will be
invoiced and paid for in accordance with the provisions of this Agreement. Each instalment
will be a separate contract and no cancellation or termination of any one contract relating to
an instalment will entitle the Buyer to repudiate or cancel any other contract or instalment.



1)
Oil Services Capalaba QLD 4157

13.8

13.9

13.10

14

14.1

14.2

14.3

15

15.1

15.2

1S0 9001
Qualty

+617 3286 6122

s 5
, e www.biokem.com.au
Kem

4 Currumbin Court

a
CERTIFIED

The quantity of any consignment of Equipment as recorded by Us on dispatch from Our place
of business will be conclusive evidence of the quantity received by You on delivery unless
You can provide conclusive evidence proving the contrary.

We will not be liable for any non-delivery of Equipment (even if caused by Our negligence)
unless You give written notice to Us of the non-delivery within two days of the date when the
Equipment would in the ordinary course of events have been received.

Notwithstanding anything else in this Agreement, Our liability for non-delivery of Equipment
will be limited to replacing the Equipment within a reasonable time or issuing a credit note for
such Equipment.

RISK/TITLE

The Equipment is at Your risk from the time of Delivery.

Ownership of any Equipment purchased by You will not pass to You until We have received in
full (in cash or cleared funds) all sums due to Us in respect of:

a the Equipment; and
b  all other sums which are or which become due to Us from You on any account.
Until ownership of the Equipment has passed to You, You will;

a have no right or claim to any interest in the Equipment to secure any liquidated or
unliquidated debt or obligation We owe to You;

b  not be able to claim any lien over the Equipment;
¢ hold the Equipment on a fiduciary basis as Our bailee and owe Us the duties and
liabilities of a bailee;

d store the Equipment (at no cost to Us) separately from all Your other goods or any third
party goods in such a way that it remains readily identifiable as Our property;

e You will not deliver it or any document of title to the Equipment to any person except as
directed by Us;

f  not destroy, deface or obscure any identifying mark or packaging on or relating to the
Equipment; and

g maintain the Equipment in satisfactory condition and keep it insured (in accordance with
the requirements set out in clause 6) on Our behalf for their full price against all risks to
the reasonable satisfaction of Us. On request You will produce the policy of insurance to
Us.

PRIVACY

You acknowledge and agree that, in the course of providing the Equipment, Consumables
and/or Services, We may collect, store, use and disclose Personal Information (including
credit-related information) about You and Your Personnel in accordance with Our Privacy
Policy and Credit Reporting Policy.

Our Privacy Policy and Credit Reporting Policy are available at www.biokem.com.au or upon
request.
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We will handle all Personal Information in accordance with the Privacy Act 1988 (Cth), the
Australian Privacy Principles, and any applicable credit reporting laws.

You consent to the collection, use and disclosure of Personal Information and credit-related
information by Us (and our Related Bodies Corporate) for the purposes of:

a supplying Equipment, Consumables and/or Services to You;

b  assessing creditworthiness (if applicable);

¢ complying with legal obligations;
d direct marketing (unless You opt out); and

e benchmarking activities as described in clause 16, provided that Your identity is not
disclosed.

If You provide Us with Personal Information about any individual (such as your employees or
representatives), You warrant that You have obtained their consent to provide that information
and for it to be used and disclosed by Us as described in this Agreement.

If You provide Us with Personal Information about any individual (such as Your Personnel or
any of Your agents or representatives), You warrant that You have obtained their consent to
provide that information and for it to be used and disclosed by Us as described in this
Agreement.

We may disclose Personal Information to service providers located outside Australia. We will
take reasonable steps to ensure that any overseas recipients comply with applicable privacy
obligations.

BENCHMARKING

You agree that data from various metrics may be collected and compared to analogous
assets as part of a benchmarking service. The collation of data will be held by Us for the
purposes of benchmarking. Your identity shall be held in confidence, but We reserve the right
to publish and disseminate general information and data collected to other parties using the
benchmarking service.

This clause will remain in effect in perpetuity unless or until You give Us written notice
indicating permission to release confidential information as part of the benchmarking service.

FORCE MAJEURE

An obligation of a party to this Agreement shall be suspended during the time and to the
extent that the party is prevented from or delayed in complying with that obligation by a Force
Majeure Event. For the duration of the Force Majeure Event, the party must comply with all
other obligations not impacted by the Force Majeure Event.

If a Force Majeure Event continues for a period greater than 30 days the other party may
terminate this Agreement and such termination shall be deemed to not be due to breach of
this Agreement by the party affected by the Force Majeure Event.

Nothing in this clause 17 limits or excludes any:

a obligations relating to any payment due by You to Us under this Agreement;
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b Your responsibility and liability under the Agreement for Equipment that is lost, stolen or
damaged beyond fair wear and tear during the Proposed Service Period, or has broken
down or become unsafe to use as a result of Your conduct or negligence.

GST

Any reference in this clause to a term defined or used in the GST Law is, unless the context
indicates otherwise, a reference to that term as defined in the GST Law.

Unless otherwise specified all Charges and Additional Charges stated are exclusive of GST.

You must pay to Us, in addition to any Charges and Additional Charges payable under this
Agreement, a further amount equal to those Charges and Additional Charges multiplied by the
statutory rate of GST prevailing at the time of payment.

SEVERABILITY

If any part of this Agreement becomes void or unenforceable for any reason, then that part will
be severed with the intent that all remaining parts will continue to be in full force and effect
and be unaffected by the severance of any other parts.

GOVERNING LAW
This Agreement is governed by the laws of Queensland, and each party submits to the non-

exclusive jurisdiction of the courts of that State in respect of any proceedings arising in
connection with the Agreement. Each party waives any objection to the venue of any legal
process in these courts on the basis that the process has been brought in an inconvenient
forum.

ENTIRE AGREEMENT

The Agreement comprises the entire agreement between the parties. No additional terms and
conditions (including any terms contained in any purchase order supplied by You) apply to the
use of the Equipment unless the Agreement is varied in accordance with clause 23.

NO RELIANCE

You acknowledge that neither We nor any person acting on Our behalf have made any
representation or other inducement to You to enter into the Agreement and You have not
entered into the Agreement in reliance on any representations or inducements (including in
relation to the use of the Equipment) except for those representations contained in this
Agreement.

VARIATION

We may wish to vary this Agreement. If We intend to do so, We will give You 28 days’ written
notice of Our varied terms. If You have reasonable grounds to believe the change will be
detrimental to Your rights, You may terminate this Agreement without penalty within 28 days of
receiving Our written notice. Any other variation of the Agreement must be agreed in writing
by You and Us.

ETHICS AND CONFLICTS OF INTEREST

You shall not, and shall ensure that neither your Personnel or Related Bodies Corporate shall,
directly or indirectly:
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a pay salaries, commissions, or fees, or make payments or rebates to any of Our
Personnel;

b  favour Our Personnel with gifts or entertainment of significant cost or value, or with
services or goods sold at less than full market value; or

c enterinto business arrangements with Our Personnel, except to the extent such
Personnel are properly and duly acting in their capacity as Our representatives with
respect of this Agreement.

Neither You, nor Your Related Bodies Corporate, shall engage in any behaviour or encourage
action by Your Personnel that is contrary to any applicable laws.

You warrant that You have appropriate policies and procedures in place to deter or prevent
any illegal activities, including but not limited to any activities in furtherance of bribery,
corruption or money laundering and agree to promptly notify Us in writing in the event that
You discover that any of Your Personnel or Related Bodies Corporate have taken, in
connection with this Agreement, any such action.

You agree that during the duration of this Agreement, and for a period of 12 months
thereafter, You shall not seek to solicit or induce any of Our Personnel to leave their
engagement or employment with Us.

SUBCONTRACTING

We may, at Our discretion, engage subcontractors or third-party service providers to perform
any part of the Services, supply Equipment, or Deliver Materials under this Agreement. We
remain responsible for the performance of any subcontractor engaged by Us, subject always
to the limitations and exclusions of liability set out in this Agreement.

Our use of subcontractors does not create any contractual relationship between You and
those subcontractors. You must not give directions to, or engage directly with, any of Our
subcontractors without Our prior written consent.

Where any Equipment or Materials are supplied to You via third parties (whether owned,
leased or hired), You acknowledge that such third parties retain ownership and We make no
warranties beyond those offered under this Agreement. You must not do or permit anything
that would breach any applicable terms relating to such third-party supply.

ASSIGNMENT

You may not assign or transfer any of your rights and/or obligations under this Agreement
without Our prior written consent.

For the purposes of clause 26.1, You will be deemed to have assigned Your rights under this
Agreement if you undergo a change in the identity of the person or persons who control you.
For the purposes of this clause, “control” means:

a the direct or indirect ownership of 50% or more of the voting shares or equity interests in
a company, trust, partnership, or other legal entity; or

b  the ability (whether by contract, ownership of securities, or otherwise) to direct or
influence the management or policies of such entity.

CONFIDENTIAL INFORMATION
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Each party agrees to keep confidential all Confidential Information disclosed by the other
party in connection with this Agreement.

A party must not disclose Confidential Information to any third party without the prior written
consent of the other party, except to its Personnel or advisers who have a need to know for
the purposes of this Agreement and are bound by confidentiality obligations no less strict than
those in this clause.

This clause does not apply to information that:
a is or becomes public other than through a breach of this Agreement;
b is lawfully known to the receiving party prior to disclosure; or

c isrequired to be disclosed by law or a regulatory authority, provided that the disclosing
party is given prompt notice and the opportunity to object or seek confidentiality
protections.

The obligations in this clause survive the expiry or termination of this Agreement.
LLECTUAL PROPERTY

Unless otherwise expressly agreed in writing, all intellectual property rights (including patents,
designs, trademarks, copyright, and confidential information) owned by a party prior to this
Agreement or developed independently of it remain the property of that party.

Any intellectual property, data, reports, processes, techniques, or modifications developed or
supplied by Us in connection with the provision of the Equipment, Services, or Materials
(including any benchmarks or lab results) remain Our sole and exclusive property unless
otherwise agreed in writing.

You are granted a non-exclusive, non-transferable licence to use any such intellectual
property solely for the purposes of receiving the Services or using the Equipment under this
Agreement, and for no other purpose.

You must not copy, reverse-engineer, disclose, or use any of Our intellectual property for any
purpose not expressly permitted by this Agreement.

DISPUTE RESOLUTION

If a dispute arises out of or in connection with this Agreement (including any unresolved
discrepancy or dispute under clause 3.3b), the parties shall first use their best endeavours to
resolve the dispute promptly through good faith negotiations. Each party shall refer the
dispute to a senior representative who has authority to settle the dispute.

If the dispute has not been resolved within ten Business Days of referral under clause 29.1,
the parties agree to attempt to resolve the dispute through mediation, administered by a
mutually agreed-upon mediator or, failing agreement, by a mediator appointed by the
Australian Dispute Resolution Association in accordance with their mediation rules. The costs
of the mediation shall be shared equally between the parties unless agreed otherwise.

If the dispute is not resolved within a 20 Business Days after the appointment of the mediator,
or if either party refuses to participate in the mediation, either party may initiate legal
proceedings in a court of competent jurisdiction.


James McAllister
SCM Note: Do you contemplate that the provision of Services would ever result in the creation of IP?  If so, we will need to adjust this clause to clarify who owns any new IP.

Stephanie Wong
This one’s for JM to comment.
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29.4  Notwithstanding the existence of a dispute, the parties shall continue to perform their
respective obligations under this Agreement, except to the extent that such performance is
directly affected by the dispute.

29.5 Nothing in this clause prevents a party from seeking urgent injunctive or equitable relief from a
court of competent jurisdiction.

30 VARIATION

30.1  No variation, amendment, or modification of this Agreement will be effective unless made in
writing and signed by authorised representatives of both parties.

30.2  Any agreed variation will be in writing and signed by both parties and will form part of this
Agreement.




